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The
Practicing
CPA

SEPTEMBER 1988

An AICPA publication for the local firm

HOW TO AVOID BEING SUED BY JOB APPLICANTS
A recent survey of CPA firms’ employment applica
tion forms reveals numerous questions that are dan
gerous or illegal under current federal and state fair
employment laws. As a result, CPA firms risk being
charged by an unsuccessful job applicant with one
of the 200,000 complaints of job discrimination filed
each year in the United States. Complaints that
result in a lawsuit can cost a CPA firm as much as
$100,000 in legal bills, even if the firm wins the case.
The nationwide sample of seventy-seven CPA
firms’ job application forms discovered only one
firm with an application form that appears to cause
no fair-employment problems. Twenty-six percent
of the firms use a commercially prepared form
judged to be reasonably safe, with only one major
problem. Seventy-three percent, however, use forms
that have multiple fair-employment problems,
including some dangerous questions and state
ments. Table I (page 2) summarizes the types of
firms submitting their job application forms for
evaluation, while Table II (page 3) indicates the type
and frequency of problems the forms contain.
Each employment application form was exam
ined to discover questions and statements that may
cause fair-employment legal problems. The authors
judged the forms strictly, applying past equal
employment legal decisions, the federal Equal
Employment Opportunity Act, the laws of the fortysix states that have enacted fair-employment laws,
the Equal Employment Commission’s Guide to Pre
Employment Inquiries, and the guides of twenty-six
states that have issued pre-employment guidelines.
All these standards were consolidated to form a
benchmark against which the job application forms
were judged. This is desirable because decisions and
guidelines of one state are often adopted by court
decisions of other states, or the federal government.
Federal and state fair-employment laws
Federal law prohibits job discrimination based
upon race, color, religion, sex, national origin, or age

(if an individual is forty years of age or older).
Federal contractors are also prohibited from dis
crimination against handicapped persons, disabled
veterans and Vietnam veterans. Many federal con
tractors must also take "affirmative action” to aid
members of covered groups to learn of new job open
ings and be favorably considered for employment or
promotion. No law, however, requires employers to
hire or promote specific minority individuals. CPA
firms are always allowed to set reasonable employ
ment and promotion standards.
Forty-six states have fair-employment laws that
apply to private business and professional organiza
tions. They typically prohibit the same types of job
discrimination as does federal law; however, many
states also cover discrimination based upon ones
handicap, marital status, pregnancy or ancestry.
State laws occasionally add other prohibited prac
tices, such as discrimination based upon an individ
ual’s sickle-cell trait or past workers compensation
claims. All state and federal laws apply to employers
with a certain minimum number of employees
(counting partners, in most cases). These range from
one to twenty persons, depending upon the law.
Interested CPAs should check with local legal coun
sel to see if their firm is covered by one or more of the
laws.
In applying the laws to employment application
forms, three main legal rules are important. First,
all intentional discrimination is illegal. An example
of intentional discrimination in a job application
form includes questions or statements indicating
the firm will not hire anyone over 65 years of age.

What’s Inside...
□
□
□
□
□

Providing the right staff environment, p.4.
Do lawyers do better?, p.4.
Protecting computer data, p.5.
Operational auditing and MAS seminar, p.6.
State accountancy laws digest published, p.6.

2
Second, unintentional discrimination is illegal.
Unintentional discrimination in a job application
form can include statements or questions that imply
an employment limitation that affects one group
differently from another, and where the limitation
is not based upon a valid job requirement or busi
ness necessity (lawyers call this a lack of bona fide
occupational qualification, or BFOQ).
Statistics are often used to prove unintentional
discrimination. For example, if a job application
form asks the marital status of the applicant, and
the CPA firm hires fewer women who say they are
married than men who answered they were mar
ried, the statistics can be used to prove a different
treatment of women than men. Marital status is not
a BFOQ because it has nothing to do with how good
the job applicant's work will be; therefore, it is pos
sible to show a violation of law.
The third rule used by courts is in the form of an
assumption: "If a question is asked on a job applica
tion form, it is assumed the answer will be used, at
least as part of the hiring decision.” Therefore, if the
application form asks for the applicant's race or sex,
it is assumed race or sex is used in the employers
hiring decisions. An unsuccessful job applicant, or
the government, can often prove discrimination
simply by proving the question was asked. This is
the reason why employment application forms
must be closely examined to remove anything that
might potentially be used to prove intentional or
unintentional discrimination.

How CPA firms’ job application forms
invite lawsuits
The twenty-six percent of firms using a commer
cially prepared form that avoided most fair-employ
ment problems did, however, ask how the applicant
was referred, that is, by newspaper advertisement, a
relative working for the firm, and so forth. This may
be dangerous because the answer to the question
has nothing to do with the applicants qualifica
tions. For example, members of a minority may
more often give a particular method of referral, and
more often be denied a job; thus, statistics may be
used to prove unintentional discrimination.

Table I
SURVEY RESPONDENTS SUPPLYING
JOB APPLICATION FORMS
(Total: 77 CPA firms)
Type of firm
Sole practitioners
Local firms with
two or more partners

18%

45%

Regional firms

23%

National firms

15%

Note: Totals to more than 100% due to rounding

Many other questions asked on the surveyed
forms are even more dangerous under federal and
state laws. Some appear to almost invite lawsuits.
Sixty-one percent of the forms ask for information
that will disclose the applicants age, either by a
direct question about age or birthdate, or by asking
the applicant to list the dates of public school atten
dance. Obtaining the dates of public school atten
dance is a violation of several state guidelines, and
the information is not needed. If a CPA firm desires a
high school transcript, it may simply ask the job
applicant to provide it.
Thirteen percent of the application forms ask
applicants to disclose their sex, either by a direct
question, or by asking applicants to note their pre
ferred title (Mr., Mrs., or Miss), while twenty-nine
percent ask about marital status. None of these
questions should be asked because a job applicant,
or the government, can combine the asking of such
questions with statistical studies that may prove sex
discrimination. Although it seems strange that ask
ing about sex, age, or race can prove a violation of
law (since these factors are normally obvious in a
face-to-face job interview), their danger comes from
the rule we mentioned: If the question is asked, it is
assumed the answer is used.

The Practicing CPA (ISSN 0885-6931), September 1988, Volume 12, Number 9. Publication and editorial office: 1211 Avenue of the
Americas, New York, NY 10036-8775. Copyright © 1988 American Institute of Certified Public Accountants, Inc. Opinions of the
authors are their own and do not necessarily reflect policies of the Institute.
Editor: Graham G. Goddard
Editorial Advisors: Jerrell A. Atkinson, Albuquerque, NM; Richard A. Berenson, New York, NY; Robert L. Carr, Canton, OH;
Jeffrey S. Gold, Washington, DC; Daniel S. Goldberg, Livingston, NJ; Robert L. Israeloff, Valley Stream, NY; Jerry W. Jackson,
Bluefield, WV; Sidney F Jarrow, Chicago, IL; Joe D. Jones, Jackson, MS; Charles B. Larson, St. Joseph, MO; H. W. Martin, Rome,
GA; Walter F Reardon, Upland, CA; Ronald C. Russell, Springfield, OH; Abram J. Serotta, Augusta, GA; John B. Sperry, Richmond,
VA; Davis A. Werbelow, Pasadena, CA; Donald R Zima, Atlanta, GA.

Practicing CPA, September 1988

3
Almost one-third of the surveyed forms ask for the
some cases, a relative (see "Guidance on Independence
applicants height and weight, while ten percent ask
Issues," Journal ofAccountancy, May 1986, pp. 56-62).
about the applicants hair or eye color and complex
In an apparent attempt to comply with the AICPA
ion. Some of these questions were placed in a special
rule, thirty-two percent of the forms ask for informa
box with instructions to answer the questions only if
tion about relatives. This is unnecessary and
check-marked. These types of questions are probably
unwise. First, it should never be asked of non-CPA
asked by CPA firms with defense industry contracts
applicants. Second, larger firms should wait and
that require accountants to have a
(Continued on page 6)
security clearance. This fact, how
ever, does not prevent the questions
Table II
SURVEY OF EMPLOYMENT APPLICATION FORMS
from being strong evidence of
(77 responses)
illegal hiring practices.
Percentage
First, height, weight, complex
1
Employment application forms without apparent problems
ion, and color of hair and eyes
gives information that can be
26
Employment application forms with possible minor problems
used to discriminate against
(asks for referral sources)
females, Hispanics, Asians, and
73
Employment application forms with multiple problems which
others. Second, these factors have
include questions that:
nothing to do with how well the
applicant can perform his or her
61
Identify age (ask age, birthdate, dates of public school
attendance)
job (not a BFOQ). Third, Depart
ment of Defense regulations pro
13
Identify sex of applicant
hibit asking about these personal
29
Ask about marital status
characteristics until after a tenta
tive hiring decision is made. The
32
Ask for information on spouse, children, mother and father, or
only safe job application ques
other dependents
tions relating to security clear
32
Ask height and weight
ances are: "Do you know of any
10
Ask about color of hair or eyes, or skin complexion
reason you might have trouble
obtaining a security clearance, if
14
Ask for nonjob-related health information
hired?" and "Are you a U.S. cit
26
Ask about nonjob-related handicaps
izen?” These questions should be
asked only of those who must pass
16
Ask about current length of residence at present address or city
a security check.

Problems caused
by the “independence rule”
An apparent conflict between fair
employment laws and AICPA
rules seems to arise when job
application forms ask applicants
for information about their
spouses, children, parents, and
other relatives. General legal
principles, as well as agency
guidelines and court decisions,
often determine these questions
to be evidence of unlawful
employment discrimination.
However, the AICPA Code of Eth
ics, Rule 101 on Independence,
requires that a CPA not express an
opinion on the financial state
ments of an enterprise in which
the CPA has a financial interest,
decision-making authority, or in

23

Ask if applicant owns own home

12

Ask about applicant’s transportation arrangements

9

Ask about arrest record

4

Ask for type of military service discharge

9

Ask about past civil lawsuits against applicant

29

Ask if applicant has relatives employed by the company

43

Ask applicant for past salaries or expected earnings

13

Ask if applicant has ever had a personal surety bond denied

9

Ask if applicant has ever been denied a government security
clearance

4

Ask about past misdemeanors

9

Ask about applicant’s hobbies, activities, and memberships
(without any qualifying statement)

33

Ask applicant about any past workers' compensation claims

2

Ask other questions including those about driver’s license, past
addictions, social security benefits, church affiliation, or
injuries

Practicing CPA, September 1988
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Attitudes and Actions

Some recent surveys and studies show that employ
ees are generally aware that they have the potential
for greater productivity. Why aren’t they more pro
ductive then? The usual answer is that they have no
reason to seek increased productivity. If manage
ment has low expectations, it begets low perfor
mance. Irrespective of the profession or organiza
tion, it is generally recognized that management
attitudes and actions are key elements in obtaining
a positive reaction from others.
Managers must initiate and maintain the type of
attitude and actions which experience has shown
will enhance and increase employee effort and out
put. We believe that in a CPA firm, the following
behavioral activities on the part of those in super
visory positions will achieve these goals, enhance
staff morale and better the management process.
Rewarding appropriate expectations
Basically, the action required is the setting of your
own expectations in conjunction with those of sub
ordinates. Unrealistic demands and/or objectives
only lead to failure. You must truly understand sub
ordinates’ capabilities, and not assume too much or
too little. History is replete with illustrations of
management’s expectations significantly exceeding
subordinates’ abilities. You have to be realistic
about your staff’s capabilities and make sure you are
providing needed support. Will the proper equip
ment be on site, for example? Will you be available,
if needed? Can people approach you readily and
without apprehension?
The foregoing probably could be put into the gen
eral category of work environment. They are impor
tant points, however, that should be understood and
dealt with appropriately. If not, the ultimate out
come will be unsatisfactory staff performance.

Inspection
Many a train has become derailed because of failure
to follow prescribed inspection procedures. Only
through appropriate monitoring of the inspection—
that is, actual performance—process can you
reduce the potential for a derailment.
In a CPA firm, two fundamental considerations to
be aware of in connection with the monitoring pro
cess are, first, the progress being made and the
obstacles to that progress, and second, the personal
factor. If the monitoring is being done properly, sub
ordinates perceive that you care about both them
individually and the quality and quantity of work
accomplished. If their efforts are ignored, people
assume that no one cares. And if they assume that
you don’t care, why should they?
Practicing CPA, September 1988

Pursue excellence, not perfection
Recent business literature has been full of exhorta
tions concerning excellence. But many of us seem to
have confused excellence with perfection. No one is
perfect, of course. So as we pursue our work efforts
and strive for accomplishment, we all need to know
the standards for measuring acceptable perfor
mance in our organizations.
You must not only determine your standards for ac
ceptable performance, but decide whether these stan
dards are realistic. In addition, you should establish
what constitutes excellence in your firm, and find out
what happens once someone has attained that level.
The need is for accomplishable standards to be set
and communicated to staff in clear, concise lan
guage. Absent this, staff will set its own standards.
What is being suggested is the need for a high
degree of involvement by those in supervisory posi
tions. This would be involvement that comes in the
form of help and open communication as opposed to
work per se. Those in subordinate positions are
charged with the effort, output, and production.
You, on the other hand, are cast in the role of setting
the stage for and supporting their efforts.
By having realistic expectations, knowing what is
required, monitoring the effort expended, main
taining open communication, and being involved,
you will provide staff with an environment that
leads to higher self-esteem, positive feedback, and
output excellence. □
—by John B. Sperry, CPA, Ph.D. and Wallace R.
Johnson, DBA, School of Business, Virginia Com
monwealth University, Richmond, Virginia 23284

Do Lawyers Do Better?
A recent article in the Wall Street Journal
reported that according to a survey of
American Bar Association members that was
conducted by the ABA Journal, the median in
come of lawyers in 1987 was $68,922, an in
crease of less than five percent from the
previous year. Apparently, one in four lawyers
earned $100,000 or more, and one out of 200
cleared $1 million.
The article reports that another survey
released by the New Jersey State Bar Associa
tion suggests that lawyers at larger firms earn
more than those in smaller firms. Apparently,
two-thirds of the partners in firms of ten or
more lawyers earned $100,000 or more, com
pared with one-third of the partners in firms
of two to ten partners. Also, as many sole prac
titioners earned under $20,000 a year, as
earned over $100,000.

5
Protecting Your Data
Consider this: A personal computer with a 20 mega
byte hard disk contains the equivalent of 10,000
typewritten pages of information, much of which
may be changed or updated daily. If backup copies of
the information don’t exist or are made only infre
quently, operator error or computer malfunction
may result in significant loss of data. Surprisingly,
though, many organizations don’t have a policy of
requiring backup copies of important information
to be made regularly.
Failure to do this can be costly. A study by the IDC
Consulting Group of Framingham, Massachusetts,
revealed that respondents estimated that an engi
neering research and development group that had to
restore a 20 megabyte hard disk would take 42 days,
at a cost of around $98,000. Other users estimated
that restoring data in a computer devoted to produc
tion and operations would require 32 days and cost
$28,000, while a sales and marketing restoration
might need 19 days and $17,000. It was estimated
that in a CPA firm, restoring a similar amount of
accounting data would take 21 days at a cost of
approximately $19,000.
For the most part, computers are as reliable as
other office machines, and people will offer a variety
of reasons for not making backup copies. Although
data loss can be caused by a head crash or power
failure, by far the most common cause is operator
error. Firms should therefore establish a backup
policy that assigns responsibility, determines which
data should be backed up and how often, and stipu
lates the steps to be taken.
When data are stored on diskettes, it is simple to
make a copy of each one. A 20 megabyte hard disk
stores more than 20 million characters, however,
and would require twenty 5¼-inch double-sided,
quadruple-density diskettes for a complete backup.
One way around these problems is to make back
ing up data disks fast and easy, or even automatic.
Tape cartridge backup systems are a popular choice
for this.
Tape cartridges
According to Charles A. Calisto, market develop
ment manager for data cartridge products in the
Magnetic Media Division of 3M Company in St.
Paul, Minnesota, there are four elements to look for
when buying a data cartridge unit:
□ Price. Tape cartridge backup systems often sell
for under $400 retail.
□ Quality. This is a measure of the reliability and
reputation of the manufacturer.
□ Speed. The read/write speed of the unit is a
measure in inches-per-second of how fast it can
store or retrieve information. Data transfer rate

is a measure of the speed it can move data from
the tape to the computer. In Kbps (thousands of
bits per second), tape backup systems data
transfer rates range from just above 20 Kbps to
600 Kbps or more.
□ Capacity. Many units use either the DC600 or
DC2000 format. The DC2000 format, which cur
rently stores 40 megabytes, is on 3½-inch data
cartridges and is used for smaller installations.
The DC600 size of 5¼-inch data cartridges can
currently store up to 150 megabytes and is used
for networks and multi-user systems.
Mr. Calisto recommends obtaining the simplest,
easiest to use and most flexible software—one that’s
menu driven. He says you need to be able to back up
selected files and perform unattended backup for
networks. Image or mirror image systems copy the
entire hard disk onto the tape and the user must
restore the complete system if something goes
wrong. A file-oriented backup system, on the other
hand, lets you select exactly which files to backup
and restore.
One other point to keep in mind. Although they
might use the same cartridge, the various brands of
backup systems don’t all store and retrieve data the
same way. There are mechanical standards, known
as QIC standards, but the data compatibility issue
has not been resolved.
When backing up data is made faster and easier,
employees won’t be so reluctant to take responsibil
ity for the procedure, and your firm won’t be so
much at risk. Someone in your firm has to set the
policy, though. □
—by Dale Archibald, P.O. Box 6573, Minneapolis,
Minnesota 55406, Tel. (612) 724-8917
Practicing CPA, September 1988
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Operational Auditing and MAS, and
“Improving Future Organizational Results”
The above are the themes of the fourteenth national
MAS Conference which will be held on October
27-28 at the Flamingo Hotel, Las Vegas, Nevada.
Two separate one-day seminars will be featured.
"Improving Future Organizational Results
Through Operational Auditing” will explore how
members in practice, industry, and government can
use this diagnostic technique to benefit clients or
their own organizations. The afternoon session of
this seminar offers two choices: operational audit
ing fundamentals or advanced operational auditing
applications.
"Planning, Conducting and Marketing Your Man
agement Advisory Services" is designed for practi
tioners who wish to enhance their ability to provide
management advisory services for clients. Essential
issues in developing an MAS practice—from assess
ing your capabilities to controlling the engage
ment—will be discussed.
The registration fee is $250 per person. Recom
mended CPE credit is 8 hours. (Conference regis
trants may also attend the meeting of AICPA
division for management advisory services on
October 27, even if not members. Recommended
CPE credit is 3 hours.) To register, contact the AICPA
meetings department: (212) 575-6451. □

State Accountancy Laws Digest Published
Accountancy laws governing the licensing of public
accountants and prescribing entry requirements to
those who wish to hold themselves out to the public
to practice accounting have been enacted in all fifty
states, the District of Columbia, Puerto Rico, Guam,
and the U.S. Virgin Islands.
The AICPA state legislation department and the
National Association of State Boards of Accoun
tancy (NASBA) have jointly prepared The Digest of
State Accountancy Laws and State Board Regula
tions—1987-88 that summarizes the principal legal
requirements that govern the licensing and regula
tion of professional accountants in the U.S. The
book includes requirements for continuing profes
sional education, reciprocal certification and tem
porary practice in force in each state, and the full
addresses of all state boards of accountancy.
The digest (product no. 064036) is available to
members at $15.60 each ($19.50 to nonmembers). To
order, call the AICPA’s toll-free numbers: United
States (800) 334-6961; New York State (800) 2480445; outside United States (212) 575-6590. □
Practicing CPA, September 1988

How to Avoid Being Sued (continued from page 3)
ask about relatives after hiring, for job assignment
purposes only. Third, firms that are too small to
avoid Rule 101 conflicts by job assignments should
ask about relatives on a job application form in the
following manner: "Please furnish us with informa
tion about any close relative you have who owns,
manages, or controls any possible clients of this
firm that would cause your disqualification in audit
ing under Rule 101 of the AICPA Code of Ethics
requiring independence of the audit function."

Other ill-advised questions
CPA firms should not ask about general health prob
lems and handicaps of job applicants. Firms should
inquire of, and consider, only health problems and
handicaps that prevent a job applicant from doing
the job to which the application applies. Employ
ment applications should never ask about appli
cants’ methods of transportation to and from work.
This has nothing to do with the qualifications of
applicants, and the answers can statistically vary
among different races and national origins.
Job application forms should never ask about
arrest records since the answers tend to vary based
upon race and sex, and arrests prove nothing. Even
innocent people are arrested. The same considera
tions apply to questions about past lawsuits.
Statistical studies also show that the answers to
questions about the applicant’s type of military dis
charge can vary based upon race and national
origin; therefore, the questions should not be asked.
The type of military discharge has little or nothing
to do with whether an applicant can do a good job,
and many people claim that during the 1970s less
than honorable discharges were sometimes given
for unfair or mistaken reasons.
Other questions that should not be asked, since they
can be proved to have a statistically different impact
on certain minorities without being a valid predictor
of job performance, include asking applicants about
credit ratings or personal credit problems, past misde
meanors (often minor crimes), past addiction to drugs
or alcohol, and church affiliation. Even questions
about club memberships, civic and school activities,
and hobbies may cause applicants to disclose their
race, sex, religion, or national origin. These should not
be asked unless qualified by a statement telling appli
cants they may omit any answers that disclose these
personal factors. Several state guidelines recommend
against asking about past problems in obtaining a
personal surety bond, or security clearance.
Traditional questions—new problems
Three questions traditionally appearing on job
application forms may now invite discrimination
lawsuits. The first asks about past earnings or future
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Sample Forms Available
One of the authors has developed a packet of
materials that includes a job application form
that elicits more information than most cur
rently used forms, while appearing to conform
to all known federal and state laws, case deci
sions, and agency guidelines. The form
includes statements that can serve as a release
allowing past employers, schools, and others
to furnish information about the applicant.
Other statements allow the use of an inves
tigative consumer report (if the firm desires to
obtain one), warn of the consequences of fur
nishing any false information, and limit any
resulting employment to an "employment-atwill" relationship. Apart from the job applica
tion form, additional forms are provided for
firms that practice affirmative action, and in
order to gather sensitive information from
newly hired employees.
The twenty-page packet also contains a list
ing of all federal and state antidiscrimination
laws, including the prohibited types of dis
crimination and sizes of firms covered under
each federal and all forty-six state laws. The
information packet concludes with a brief
explanation of the requirements of the new
Immigration Reform & Control Act's employer
duties that all CPA firms must follow when
hiring all employees, along with the form that
is required under the law.
The packet may be ordered by writing Dr.
James G. Frierson, Department of Manage
ment and Marketing, P.O. Box 21250A, East
Tennessee State University, Johnson City, Ten
nessee 37614. Please include a check made out
to Dr. Frierson in the amount of $4.00 to cover
printing, handling, and mailing expenses, and
allow four to six weeks for delivery.

earnings expectations. Because women tend to have
lower past earnings, and therefore lower earnings
expectations (due in part to past discrimination),
several state guidelines prohibit asking questions
about past, current, expected, or minimum salaries.
Furthermore, an employer in a recent lawsuit was
found in violation of the federal Equal Pay Act for
paying a man more than a woman because the man
had earned more in his past job. Employers should
avoid these questions and simply choose the best job
applicant and offer the scheduled salary.
The second question asks for the name of a rela
tive or person to be notified in case of an emergency.

Several state guidelines prohibit asking about a rel
ative, while the law in New York prohibits asking for
the person to be notified. This question should be
asked only after hiring.
The third question, included in ninety-two per
cent of the surveyed forms, asks applicants to list
any relative or friend who is employed by the firm.
The answer can be used in either of two ways, both of
which may cause fair-employment problems. If a
firm refuses to hire an applicant with a relative or
friend already employed (a strict antinepotism rule)
more women may be disqualified than men, if their
spouses make up most of the present workforce. If
the answer is used to give preference to applicants
with friends or relatives working for the firm, race
or national origin discrimination may occur if the
firm is mostly white or Anglo-Saxon. Therefore, this
type of question should not be asked unless a careful
study is first conducted which finds that no uninten
tional discrimination will result.
Two dangerous statements
Many job application forms refer to the requirement
of a polygraph examination, or to some form of
probationary employment. Neither should be men
tioned or used. The Employee Polygraph Protection
Act, effective December 27, 1988, prohibits CPA
firms and other employers from using lie detectors
and similar devices in testing job applicants. It also
prohibits random testing of employees, and so
restricts polygraph examinations in investigating
wrongdoing, that it is unwise for an accounting firm
to ever use this type of testing.
References to a trial or probationary period of
employment are dangerous because some courts
have rules that specify that once the probationary
period ends, an employee is no longer an "employeeat-will," and therefore, the firm cannot discharge
that employee unless it can prove a reasonable basis
for the discharge and uses a reasonable procedure to
make the decision. Any restrictions upon the firms
right to discharge employees should be avoided, if at
all possible.
Creating a legally safe job application form
The foregoing discussion may give the impression
that all relevant job application questions are now
either prohibited or legally dangerous. This is not
true. Questions that cause legal problems are those
that elicit information that is not important to a
hiring decision. For instance, it does an employer
little or no good to know the applicants sex, hair
color, race, marital status, or nonjob-related hand
icaps. Questions that elicit useful information are
allowed. For example, the following job application
questions not only conform to the law, but also elicit
Practicing CPA, September 1988
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information that is more useful than many of the
older, traditional questions:
□ Are you eligible to work in the United States?
□ Are you 18 years of age or older?
□ Have you applied for a position or worked for
this firm before?
□ Do you have any commitments to another
employer that might affect your employment
with us?
□ Do you have any physical or mental handicaps
that will prevent you from satisfactorily per
forming the job for which you are applying?
□ Do you have any language abilities (such as
reading or speaking a foreign language) that
might help you perform the job for which you
are applying?
A legally safe job application form can also ask
for a listing of the applicants education and past
employment, if properly worded. Information con
cerning personal references, clerical skills, bonding,
professional certifications, security clearances, past
experience (paid and unpaid), and similar informa
tion may be safely asked—if in proper form.

American Institute of Certified Public Accountants, Inc.
1211 Avenue of the Americas
New York, N.Y. 10036

Conclusion
CPA firms, large and small, may be inviting lawsuits
by the use of their current employment application
forms. Firms that do not use written forms may also
invite lawsuits by the oral questions they ask of job
applicants. Preventive legal planning to minimize
the risk of discrimination complaints, lawsuits,
large legal fees, and adverse court judgments is easy
and inexpensive. The use of appropriate job applica
tion forms can prevent lawsuits that require part
ners or managers to lose valuable time in preparing
a defense, and can prevent unfavorable publicity for
the firm and many thousands of dollars in fees and
judgments. CPA firms that fail to act by reviewing
their job application forms may have only them
selves to blame if they become a target of an employ
ment discrimination lawsuit. □

—by James G. Frierson, MBA, JD, Thomas E.
McKee, PhD, CPA, CMA, CIA, Paul E. Bayes, DBA,
and James P. Jolly, PhD, College of Business, East
Tennessee State University, Johnson City, Tennessee
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